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OPI NI ON

Pogue, Judge: This matter is before the Court on the notion of
U S Steel Goup, a unit of USX Corporation, and Bethl ehem Steel
Corporation (“Plaintiffs”), for judgnment on the agency record
pursuant to USCIT Rule 56.2. Plaintiffs challenge the Departnent
of Commerce’s (“Commerce”) cal culation of the dunping margin for

Ni ppon Steel Corporation (“NSC') in Certain Corrosion-Resistant

Carbon Steel Flat Products fromJapan: Final Results of Antidunping

Duty Adm nistrative Review, 65 Fed. Reg. 8,935 (Dep’'t Comrerce Feb.

23, 2000) (“Final Results”). The Court denies Plaintiffs’ notion

and sustains the final results of the adm nistrative revi ew

Backgr ound

On February 23, 2000, Commerce published its Final Results in
the fifth admnistrative review of the antidunping duty order on
corrosion-resi stant carbon steel flat products from Japan. The
period of review was August 1, 1997 through July 31, 1998. The
review covered exports of two Japanese manufacturers, including
NSC. *

NSC sells corrosion-resistant carbon steel flat products
(“CRS") to both the Japanese and U.S. markets. In calculating the

dunping margin for NSC, Comrerce conpared sales to the sane

! The review al so covered Kawasaki Steel Corporation, which
is not a party to the current action.
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custoner in both the home and U.S. markets. The custoner, Custoner
A is a trading corporation affiliated with Corporation B.? See
Petitioner’s Factual Information Re: NSC, Dun & Bradstreet Conpany
Report, Custoner A, Pro. Doc. No. 23 at 1, 5, 11 (Jan. 19, 1999).°3
Corporation B uses a substantial quantity of NSC s products,* and
makes nost of its purchases of NSC s CRS through Custoner A See
Petitioners’ Coments on NSC Response to Sections A-D of the
Ant i dunpi ng Questionnaire, Pro. Doc. No. 22 at 28 (Jan. 15, 1999)
(“Petitioner’s Conments on NSC Response to Sections A-D'); NSC
Third Suppl enental Questionnaire Response, Pro. Doc. No. 40 at 2
(May 24, 1999). NSC enters into price negotiations with both
Custoner A and Corporation B to set price ranges but not fina

prices. NSC also offers certain pricing arrangenents to trading
conpani es and end users, ® i ncluding Corporation B. See NSC Section

A Response at A-20 - A-22. Inthe U S., Custonmer Ais the inporter

2 Thr oughout this opinion, [ ] is
referred to as Custoner A and | ] is
referred to as Corporation B

3Cites to the adninistrative record specify whether
reference is made to a public docunent (“Pub. Doc.”) or to a
proprietary docunent (“Pro. Doc.”).

* Corporation Bis the | ] of
NSC s products. See Petitioners’ Coments on NSC Response to
Sections A-D, Pro. Doc. No. 22 at 28; see also NSC Sal es
Verification Menorandum Pro. Doc. No. 59, Ex. 37 at 70, 72 (July
22, 1999) (“Verification Meno.”").

® NSC | ] tradi ng conpani es and |
], including Corporation B. See NSC Response
to Section A of the Antidunping Questionnaire, Pro. Doc. No. 1 at
A-20 - A-22 (Cct. 22, 1998) (“NSC Section A Response”).
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of record, see NSC Response to Sections B-D of the Antidunping
Questionnaire, Pro. Doc. No. 16, at C 46 (Dec. 8, 1998), and as
such is responsi ble for paynent of antidunping duties.

Plaintiffs assert (1) that the use of sales to the sane
custonmer in both the hone and U S. markets to determ ne normnal
value results in an unfair conparison, and (2) that the sales in
gquestion were outside the ordinary course of trade and shoul d have

been excluded fromthe nornmal val ue cal cul ati ons.

Standard of Revi ew
The Court w Il uphold an antidunping review determ nation
unless it is “unsupported by substantial evidence on the record, or
otherwise not in accordance wth law” 19 U.S. C 8§
1516a(b) (1) (B) (i).
“Substantial evidence” is “such relevant evidence as a
reasonabl e m nd m ght accept as adequate to support a conclusion.”

Uni versal Canera Corp. v. NLRB, 340 U. S. 474, 477 (1951) (internal

citations and quotations omtted); Mcron Tech., Inc. v. United

States, 117 F. 3d 1386, 1393 (Fed. Cir. 1997). The possibility of
drawing two inconsistent conclusions from the evidence does not
mean that an agency’s finding is not supported by substantial

evidence. Consolo v. Fed. Mar. Commin, 383 U.S. 607, 620 (1966).

A decision will be reviewed on the grounds invoked by the agency,

see SEC v. Chenery Corp., 332 U S. 194, 196 (1947), and the Court
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may “uphold a decision of less than ideal clarity if the agency’s

path nmay reasonably be discerned.” Bownman Transp., Inc. V.

Arkansas-Best Freight Sys., Inc., 419 U S. 281, 286 (1974).

Di scussi on

| . Fair Conparison
In cal culating a dunping margi n, Conmerce conpares the price
of a good inthe US toits price in the exporting country, known
as its normal value.® 19 U S . C § 1677b(a) requires that this
conparison be “fair,” stating that “a fair conpari son shall be nade
between the export price or constructed export price and nor mal
value.” The statute further states that “[i]n order to achieve a
fair conmparison . . . normal value shall be determ ned as foll ows
S Id. The paragraphs that follow set out the steps
Comrerce nust take in determning normal value, and include
adj ust nrent s and excl usi ons of sales intended to ensure the accuracy

of the normal val ue determ nation and the resultant dunping margin

5 Normal value is

the price at which the foreign |like product is

first sold (or, in the absence of a sale,
offered for sale) for consunption in the
exporting country, in the usual comerci al

quantities and in the ordinary course of trade
and, to the extent practicable, at the sane
level of trade as the export price or
constructed export price.

19 U.S.C. § 1677b(a)(1)(B).
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cal cul ati on.

In the instant case, Commerce included hone market sales from
NSC to Custonmer Ain its normal val ue determ nation, and al so used
sales to Custonmer A in determning the US. price. The dunping
margin is therefore cal cul ated using sales to the sane custoner in
both markets. Plaintiffs contend that in using sales to the sane
custonmer in both markets, Commerce failed to nmake the “fair
conparison” required by 19 U S. C. 8§ 1677b(a). Plaintiffs argue
that both the seller and the custoner had financial interests in
avoi di ng anti dunpi ng duti es and i ncentives to mask any dunpi ng t hat
was taking place, which rendered reported prices unreliable, see
Pl.’s Mem Supp. Mt. J. Agency R (“Pl.’s Mem”) at 13, and
created the potential for price manipulation. Id. at 21.
Plaintiffs assert that these risks caused the price conparison to
be unfair, and required the exclusion of the transactions even
w t hout actual evidence of inaccurate price reporting or price
mani pul ation. See id. at 21-22.

Plaintiffs refer to three cases to support their claimthat
Commer ce shoul d have excluded fromthe price conparison the sales

to Custoner Ain both markets. Koenig & Bauer-Al bert AGv. United

States, 22 T _, 15 F. Supp. 2d 834 (1998), involved the
alteration of contract prices after the filing of an anti dunping
petition. The court upheld Commerce’ s decision to base the price

conparison on the original, rather than the adjusted, contract
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price, because the adjusted, post-petition prices were considered
potentially suspect and open to mani pul ati on and Conmerce had been
unable to verify them See Koenig, 22 CIT at __, 15 F. Supp. 2d at
840.

Koyo Seiko Co. v. United States, 20 CIT 920, 936 F. Supp. 1040

(1996), aff’'d in part, vacated in part by 121 F.3d 726 (Fed. Cr.

1997), involved Commerce’s discretionary decision to enploy a set-
splitting nmethodol ogy to calculate the foreign market value of a
product. The court noted that “[i]n the absence of set-splitting,
a respondent may conpel the use of constructed value by selling
sets in one market and single [products] in another.” 1d. at 930,
936 F. Supp. at 1048. Concerned that such a practice could inpede
the cal cul ati on of the nbst accurate forei gn market val ue possible
and help to circunvent the antidunping | aws, the court deferred to
Commerce’ s reasonable choice of nethods for achieving the nost
accurate calculation. |1d.

Finally, in Zenith Elecs. Corp. v. United States, 15 C T 394,

770 F. Supp. 648 (1991), rev'd on other grounds, 77 F.3d 426 (Fed.
Cir. 1996) this Court remanded for further investigation the issue
of whether certain sales were fictitious because “there was

sufficient material in the record to raise a reasonabl e suspicion

that some or all of the Canadian sales were contrived for the
pur pose of serving as the basis for a favorable FMW cal culation.”
Zenith, 15 CIT at 406, 770 F. Supp. at 659 (enphasis supplied).

Under Zenith, Commerce has a duty to investigate further where
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there is sufficient evidence on the record to raise a reasonable
suspicion that the sales in question are not representative of the
market. See id. at 406-07, 770 F. Supp. at 659.

These three cases are distinguished by the fact that in each
of them Comerce had reason to believe the sales or prices in
gquestion were unreliable in sonme manner. In the instant case
however, Commerce did not find evidence that would raise a
reasonabl e suspicion that the reported prices were unreliable or
subject to manipulation, or that the sales in question were not
representative of the market and should have been excl uded. In
fact, Comerce was able to verify NSC s pricing practices and
rel ati onships with Custoner A and Corporation B. See Verification
Meno. Plaintiffs apparently propose that Commerce has a duty to
exclude sales fromthe margin cal culation even in the absence of
evi dence suggesting their unreliability, but this proposition is

unsupported in the statute, regul ations, and case |law.’

"Plaintiffs do not assert that Commerce failed to accurately
foll ow the procedures set out in the statute; rather, Plaintiffs
argue that the term*“fair conparison” creates a separate, genera
requi renent of fairness under 8 1677b(a), such that the totality
of the circunstances surrounding the nornmal val ue determ nation
must be inherently “fair” in order to neet the statute’s
requi renents. See Pl.’s Mem at 13-16. The Court has not found,
nor have Plaintiffs presented, any authority supporting a
construction of “fair conparison” as a separate or freestanding
requi renent. The Court, however, concludes on the basis of the
record in this matter that Conmerce did in fact achieve a fair
conparison in conpliance with the statute, and does not reach the
guestion of whether the statute includes a separate requirenment
of fairness.
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In the administrative review prior to the matter at issue
here, Commerce found that it is not unusual for there to be sales
to both markets through the sane custoner. Final Results at 8, 940;

see also Certain Corrosion-Resistant Carbon Steel Flat Products

From Japan: Final Results of Antidunping Duty Adninistrative

Revi ew, 64 Fed. Reg. 12,951, 12,954 (Dep’'t Commerce Mar. 16, 1999)
(“Fourth Review') (“That the custonmer in question purchased the
i dentical product in both markets is not, in itself, unusual, nor
suggestive of an intentional evasion or circunvention of the
antidunping duty law. ”). According to Comrerce, the existence of
sales to the same customer in both markets involved in the
conparison “is not, on its own, sufficient grounds to reject
conpari sons of such sales in calculating the dunping margin.” Mem
US Opp'nto Mit. J. Agency R (“Def.’s Mem”) at 13-14 (quoting
Pl.’s Mem at 17); see also Final Results at 8,937-38 (noting that
the fact that “the sales to both markets [were] made to the sane
custoner” is not “conpelling”).

In the course of its investigationinthe fifth admnnistrative
review, Comrerce conducted a verification of NSC s responses to
Comrerce’ s questionnaires, including responses concerning sales
processes, pricing arrangenents, and NSC s relationships wth
Customrer A and Corporation B. See Verification Meno. Commer ce
verified that “NSC s sal es negoti ation process with [Customer A] in
the hone market is the sane as that with its other unaffiliated

custoners.” Def.’s Mem at 5 (citing Verification Meno. at 2-3);
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see also Verification Menp. at 10-11 (describing the sal es process
with Custoner A and Corporation B); NSC Section A Response at A-20
- A-22 (describing the sales process with unaffiliated conpanies in
general). Commerce also verified that “[c]hanges in NSC s prices
since 1991 were applied to all custoners” and that “NSC s prices to
[ Corporation B] [always varied from those for other
custoners.” Def.’s Mem at 6 (citing Verification Meno. at 11, Ex.
37). As noted by the Defendant, if price manipul ati on were taking
pl ace, Commerce would have expected to find certain price
adj ustnments for products destined for Corporation B since the
i npl enentation of the antidunping order. |d. at 14-15. However,
Comrerce’ s findings regarding NSC s pricing and sal es practices did
not suggest any price adjustnments which mght indicate price
mani pul ation to affect dunmping nmargins.® See id. at 6, 15-16
Verification Meno. at 10-11, Ex. 37 at 69; NSC Supplenentary
Response to Sections A-D of the Antidunping Questionnaire, Pro.

Doc. No. 27, Pub. Doc. No. 86 at 11-12 (Feb. 18, 1999).

8 Exhibit 37 indicates that [

]; for other end users |
]. See Verification Meno.,
Ex. 37 at 69; Def.’s Mem at 6, 14-15. |
] between 1991 and the period of review | ] for
Corporation B, [ ] for other end users. Verification
Meno., Ex. 37 at 69; Def.’s Mem at 15. Additionally, Conmerce
verified that |
]. See
Verification Meno. at 10; NSC Suppl enmentary Response to Sections
A-D of the Antidunping Questionnaire, Pro. Doc. 27, Pub. Doc. 86
at 11-12 (Feb. 18, 1999).
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Finally, Defendant notes that it would be perm ssible for NSC
Custoner A, and Corporation Bto agree to reduce hone nmarket prices
for goods destined to Corporation B. See Def.’s Mem at 19-20.
The purpose of the antidunping statute is to prevent dunping, which
entails reducing or elimnating discrepancies in pricing between

the U S. and foreign markets. See Lasko Metal Prods., Inc. v.

United States, 43 F.3d 1442, 1446 (Fed. Cir. 1994)(stating that

“[t]he purpose of the [Tariff Act of 1930] is to prevent dunping”);

Koyo Seiko Co. v. United States, 20 F.3d 1156, 1159 (Fed. Cr.

1994) (stating that the purpose of the antidunping statute is “to
protect donestic manufacturing against foreign manufacturers who

sell at less than fair market value”); see al so Rhone Poul enc, Inc.

v. United States, 899 F.2d 1185, 1191 (Fed. Cr. 1990) (i ndicating

that the “basic purpose of the statute” is “determ ning current
margins as accurately as possible”). This may be achieved by
either raising U S. prices or by lowering the home market prices.
See Fourth Review at 12,954 (stating that “it is permssible for a
respondent to reduce or elimnate dunping either by raising its
U S prices or by lowering its hone market prices of nerchandi se

subject to the order”) (citing Notice of Final Results of

Anti dumping Duty Adnministrative Review Furfuryl Al cohol fromthe

Republic of South Africa, 62 Fed. Reg. 61,084, 61,085 (Dep't

Commerce Nov. 14, 1997); Tapered Roller Bearings and Parts Thereof,

Fi ni shed and Unfinished, fromJapan, and Tapered Roll er Beari ngs,

Four Inches or Less in Qutside Dianeter, and Conponents Thereof,
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From Japan; Final Results of Antidumping Duty Adnmnistrative

Reviews and Term nation in Part, 62 Fed. Reg. 11,825, 11,831 (Dep’t

Comerce Mar. 13, 1997) (stating that a firm has discretion to
choose a nmethod for elimnating price discrimnation, and that “a
respondent may act to elimnate the price differential by (1)
increasing its U S. prices, (2) lowering its hone market prices, or
(3) undertaking a conbination of the two”).

The record shows no evi dence of inaccurate reporting or price
mani pul ati on by NSC, Custonmer A, and Corporation B. Based on this
record, Comrerce concluded that there was insufficient indication
of the potential for price manipul ation to warrant exclusion of the

sal es. Cf. Koenig, 22 CT at _, 15 F. Supp. 2d at 840-41.

Because Commerce’s conclusion is based on reasonable inferences
drawn fromevidence in the record, it is supported by substanti al
evi dence.

In addition, nothing in the statute requires Commerce to
i nvestigate further. The statute requires Commerce to verify
i nformation but | eaves the scope of verification and the procedures
for conducting it to Commerce’s discretion. See 19 U.S.C. 8§
1677m(i); see also 19 CF. R 8 351.307. This Court has held that
when evi dence reaches the | evel of reasonabl e suspicion, Commerce

must investigate further. See Zenith, 15 G T at 406-07, 770 F

Supp. at 659. But the nmere possibility that prices could be

mani pul ated is insufficient grounds to require the agency to
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di sregard sales in the absence of evidence creating a basis for
reasonabl e suspicion of actual manipulation.® Accordingly, the

agency’s decision is in accordance with | aw.

1. Odinary Course of Trade

As noted above, 19 US C § 1677b(a) requires that in
calculating a dunping margin, a “fair conparison shall be made
bet ween the export price or constructed export price and nor nal

value.” One criterion for the normal value determnation is that

® Commerce disregards sales due to the possibility of price
mani pul ati on when dealing with transactions anong affili ated
entities. See SSAB Svenskt Stal AB v. United States, 21 CIT
1007, 1009, 976 F. Supp. 1027, 1030 (1997) (stating that
“Commerce’s normal practice is to disregard the manufacturer’s
prices to its related distributors or dealers in calculating
forei gn market value unless the manufacturer denonstrates to
Commerce’s satisfaction that the prices are at arnis |ength”);
see also Koenig & Bauer-Albert AGv. United States, 24 T __,
_, 90 F. Supp. 2d 1284, 1287 & n.5 (2000), aff'd in part,
vacated in part by Koenig & Bauer-Albert AGv. United States, 259
F.3d 1341 (Fed. Gr. 2001) (noting that “[i]n determ ning whet her
to collapse related or affiliated conpanies, the Departnment nust
deci de whether the affiliated conpanies are sufficiently
intertwined as to permt the possibility of price
mani pul ation”) (quoting Notice of Final Determi nation of Sales at
Less Than Fair Value: Certain Pasta fromltaly, 61 Fed. Reg.
30, 326, 30,351 (Dep’'t Commerce June 14, 1996)); FAG (U. K.) Ltd.
v. United States, 22 CIT __, __, 24 F. Supp. 2d 297, 302 (1998)
(stating that “Commerce col |l apses parties when it determ nes that
the conpanies are so interrelated to each other that there is a
possibility of price manipulation”). The Court has found no
authority suggesting that Commerce disregard sales in other
ci rcunst ances due to the nere possibility of price manipul ation,
w t hout sone further evidence suggesting that manipulation is a
genuine risk. Cf. Fed.-Mgqgul Corp. v. United States, 20 CI T 234,
263-64, 918 F. Supp. 386, 411-12 (1996) (uphol ding Comrerce’s
decision to use transfer prices where Commerce verified random
sanpl e prices and where there was no evidence of price
mani pul ati on).
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the sale is “in the ordinary course of trade.”! The purpose of the
ordinary course of trade provision is to avoid a cal culation of
normal value and dunping margins that is based on sales that are

not representative of the market in question. Cemex, S.A V.

United States, 133 F.3d 897, 900 (Fed. Cir. 1998) (quoting

Monsanto Co. v. United States, 12 CT 937, 940, 698 F. Supp. 275,

278 (1988)).

Ordinary course of trade is definedin 19 U S.C. §8 1677(15) as
“the conditions and practices which, for a reasonable tinme prior to
t he exportation of the subject nerchandi se, have been normal in the
trade under consideration with respect to nmerchandi se of the sane
class or kind.” The statute explicitly |abels two types of

transactions as outside the ordinary course of trade.! |In cases

¥See the definition of normal value as stated in 19 U.S.C
§ 1677b(a)(1)(B) in note 6, supra.

119 U.S.C. 8§ 1677(15) states that

The adm ni stering authority shall consider the

followwng sales and transactions, anong
others, to be outside the ordinary course of
trade:

(A) Sales disregarded wunder section
1677b(b) (1) of this title.

(B) Transactions di sregar ded under
section 1677b(f)(2) of this title.

Section 1677b(b) (1) addresses prices that are | ess than the
cost of production, while 8 1677b(f)(2) addresses transactions
between affiliated parties. The phrase “anpong others” indicates
that these two exclusions are not the only permssible
exclusions. This Court has found that the statute and
| egi slative history are “ambi guous as to what constitutes a sale
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not falling wthin the statutory exclusions, Comrerce has
di scretion to determ ne on a case-by-case basis which transactions

fall outside the ordinary course of trade. See Torrington Co. V.

United States, 25 T __, _, 146 F. Supp. 2d 845, 861-62 (2001);

Bergerac, N.C. v. United States, 24 QAT __, _, 102 F. Supp. 2d

497, 507 (2000). Commerce’ s procedures for making an ordinary
course of trade determnation are found in 19 CF. R § 351.102
(2000). The regul ations require exam nation of the totality of the
circunstances in order to avoid basing honme market value on sal es
or transactions that are “extraordinary for the market in
guestion.” 19 C.F.R 8 351.102(b). The regulations state that

[t]he Secretary [of Comrerce] nmay consider

sales or transactions to be outside the

ordinary course of trade if the Secretary

determ nes, based on an eval uation of all of

the circunstances particular to the sales in

guestion, that such sales or transactions have

characteristics that are extraordinary for the

mar ket in question.
ld. The ordinary course determnationis highly fact-specific, and
Commerce |ooks at all the circunstances surrounding the

transactions in question. It does not focus on a single

circunstance inisolation. See NSK Ltd. v. United States, slip op.

01-69, at 37 (CT June 6, 2001); Bergerac, 24 CT at __, 102 F.
Supp. 2d at 505, 507, 509; Murata Mg. Co., Ltd. v. United States,

17 T 259, 264, 820 F. Supp. 603, 607 (1993). Section 351.102(b)

outside the ordinary course of trade.” NSK Ltd. v. United
States, slip op. 01-69, at 37 (CI T June 6, 2001).
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provi des addi ti onal exanpl es of transactions consi dered outside the

ordi nary course of trade, including those involving
off-quality mer chandi se or mer chandi se
pr oduced accordi ng to unusual pr oduct
speci fications, nmer chandi se sol d at

aberrational prices or with abnormally high
profits, nmerchandi se sold pursuant to unusua
terms of sale, or nerchandise sold to an
affiliated party at a non-arms length price.
19 CF.R § 351.102(h).
Commerce determnes what is ordinary for the market in
question by |ooking at market conditions, practices, and other
sal es. It then conpares the transactions in question to see if

t hey exhi bit characteristics that are extraordi nary for the market.

See, e.g9., NIN Bearing Corp. of Am v. United States, 25 AT __,

__, 155 F. Supp. 2d 715, 733 (2001); Mantex, Inc. v. United States,

17 CI'T 1385, 1402-03, 841 F. Supp. 1290, 1305-06 (1993). Sales
wWith characteristics that are extraordinary for the market nmay be

excluded. 19 CF.R 8 351.102(b); Torrington, 25 CI T at _ , 146 F.

Supp. 2d at 860-62.

The party seeking to exclude sales fromthe price conparison
has the burden of denonstrating that the sales in question are
extraordinary for the market and outside the ordinary course of

trade. Bergerac, 24 CITat __, 102 F. Supp. 2d at 509, NTN Bearing

Corp. of Am v. United States, 19 CIT 1165, 1172, 903 F. Supp. 62,

68-69 (1995); Murata, 17 CT at 264, 820 F. Supp. at 606. Absent

adequate evidence of extraordinary characteristics, Commerce

includes the sales in its margin calcul ation. See NTN Bearing
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Corp., 25 CTat __, 155 F. Supp. 2d at 733; Torrington, 25 CIT at
__, 146 F. Supp. 2d at 862-63; Bergerac, 24 C T at __, 102 F. Supp.
2d at 509.

The transactions in question here are within neither the
specifically excluded categories in 19 U S C. 8§ 1677(15) nor the
exanples in 19 CF. R 8 351.102(b).* As the instant case is not
explicitly addressed in the statute and regul ati ons, Commerce was
required to examne the totality of the circunstances to determ ne
whet her the sales are within the ordinary course of trade. The
parties to this action acknow edge Commerce’s discretion to
determ ne whether a sale or transaction is in the ordinary course

of trade.® See Pl.’s Mem at 25; Def.’s Mem at 24; Def. Int.’'s

2There is no indication that the sales were bel ow cost, see
19 U.S.C. 8§ 1677b(b)(1), or that the sales were between
affiliates at non-market prices. See 19 U S.C. 8 1677b(f)(2).
There is also no indication that the sales involve abnormally
hi gh profits, unusual product specifications, or unusual terns of
sale. See 19 CF. R § 351.102(b).

3 The Statenent of Administrative Action, acconpanying H R
Rep. No. 103-826 (1994), reprinted in 1994 U S. C.C. AN 4040
(“SAA”), acconpanying the U S. inplenenting |egislation for the
Uruguay Round Anti dunping Agreenent is “an authoritative
expression by the United States concerning the interpretation and
application of the Uruguay Round Agreenents and this Act in any
judicial proceeding in which a question arises concerning such
interpretation or application.” 19 U S.C. 8§ 3512(d).

The SAA states that “Conmerce may consi der other types of
sales or transactions to be outside the ordinary course of trade
when such sal es or transactions have characteristics that are not
ordinary as conpared to sales or transactions generally made in
the sane market.” SAA at 834. The SAA further states that
al t hough section 771(15) (19 U.S.C. 8 1677(15)) does not
establish an exhaustive list of excluded transactions, “the
Adm ni stration intends that Comerce will interpret section
771(15) in a manner which will avoid basing normal val ue on sal es
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Mem Opp’'n Pl.’s Mem Supp. Mdt. J. Agency R at 32.

Inits Final Results here, Cormerce notes that the greater the
vol une of sales sought to be excluded as outside the ordinary
course of trade, the nore evidence is required to support
exclusion. Final Results at 8,940.' Plaintiffs assert that the
sales in question are outside the ordinary course of trade because
(1) there is a “‘discernable pattern of |ower hone market sales
prices’ to [Corporation B] when conpared to hone market sales of
the sanme nerchandise to other custonmers,” Pl.’s Mem at 28
(referring to the Fourth Review at 12,955), and (2) there existed
financial incentives and opportunities for NSC, Corporation B, and
Custonmer A to manipulate prices. See Pl.’s Mem at 30, 32.

Commer ce concl uded that the sales were in the ordinary course
of trade. First, Comerce noted that the volunme of hone nmarket
sales in question is very |large. “[T] he existence of a small
quantity of sales of a certain type is one factor Conmerce
consi ders when assessing whet her sales had been nade outside the

ordinary course of trade.” Final Results at 8,940 (citing Mantex,

whi ch are extraordinary for the market in question, particularly
when the use of such sales would lead to irrational or
unrepresentative results.” [d. Thus, the SAA indicates that
Congress granted Commerce interpretive authority to determ ne
whet her transactions are in the ordinary course of trade.

“\When Commerce does exclude sal es as outside the ordinary
course of trade, it must provide a conplete explanation of its
reasons for excluding the sales. Bergerac, 24 CIT at __, 102 F.
Supp. 2d at 509; NIN Bearing Corp. of Am v. United States, 19
CT 1221, 1229, 905 F. Supp. 1083, 1091 (1995).




Court No. 00-03-00136 Page 19
17 T at 1405-06, 841 F. Supp. at 1307-08 (1993)). Wiether sales
wer e out side the ordi nary course depends on whet her they are unlike
“sal es of nerchandi se of the same class or kind generally made in
the home market.” Final Results at 8,940. The greater the vol une
of sales in question,

the nore difficult it becones to separate the
sales in question fromthose ‘generally’ nmade

in the honme market. Therefore, we believe
that as the percentage of sales in question
rises, so should the overall evidentiary

requi renents supporting a finding of sales
outside the ordinary course of trade be al
the nore rigorous.

Id. at 8, 940.

Utimtely, Commerce “[did] not find the record evidence
determ native in either direction” withregardto relative pricing.
Id. As noted earlier, Commerce’ s investigation found no evi dence
of price manipul ation. See supra p. 9-10. Further, Commerce noted
that “the nmere presence of evidence, or even the actual existence,
of lower average prices to one unaffiliated custonmer” is not
necessarily sufficient evidence to consider a sale to be outside
the ordinary course of trade. Final Results at 8,940. Commerce
al so stated that it nust evaluate “all the circunstances particul ar
to the sales in question.” Mirata, 17 CI T at 264, 820 F. Supp. at
607 (internal citations and quotations omtted). Thus, Conmerce
noted the existence of non-price factors relevant to its

determ nation, including “the relative volune of sales to the

custoner in both markets” and the fact that sales to the sane
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custoner in both markets were not unusual.! Final Results at
8, 940. Sales of NSC s products destined for Corporation B
constitute a substantial percentage of total NSC sales, see
Verification Meno., Ex. 37 at 72, while sales destined for the U S
mar ket constitute a small er percentage of total NSC sal es. See NSC
Quantity and Value Reconciliation, Pro. Doc. No. 49, QV Summary
Wor ksheet at 1-2 (June 8, 1999). Further, the high volune of hone
mar ket sales and the low volunme of U S. sales al so suggest that
thereis little comrercial incentive for NSCto mani pulate its hone
mar ket prices to reduce the dunping margin, which will affect only
a small percentage of its total sales. Final Results at 8,940; see
also Fourth Review at 12,955. NSC, Custoner A, and Corporation B
have a | ong-standi ng commerci al rel ationship, and Corporation Bis
a significant honme market end user of CRS and of NSC s output. See
Verification Meno. at 11 (indicating that the relationship dates

fromat |east 1991) and at Ex. 37 at 70,72 (showi ng the proportion

% Commerce stated

W also find that the non-price factors we
considered in support of our finding in the
fourth review (i.e., the relative volunme of
sales to the customer in both markets
suggest ed t here was little commer ci al
incentive for the respondent to engage in the
suppressi on of home market prices to elimnate
hypot het i cal mar gi ns; there was nothing
unusual about the fact that there were sales
made to both markets through one custoner) are
equal ly applicable in this review

Fi nal Results at 8, 940.
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of NSC s products sold to Corporation B). These facts provide
evi dence of legitimate comrerci al reasons | eading NSCto enter into
certain pricing and sales arrangenents'® with Customer A and
Cor poration B.

Plaintiffs attenpt to inflate the significance of the pricing
treatnment provided to Corporation B by applying the armis |ength
test for price conparability, used to assess whether prices in

transacti ons between affiliates are at narket rates. The test

requires the prices paid by affiliates to be 99.5% of the prices
paid by unaffiliated parties in order to be consi dered nmarket rate.
Plaintiffs offer no authority supporting the use of the test to

eval uate transacti ons between unaffiliated parties, as are present

her e. Rat her, Plaintiffs suggest that the purpose of the test
supports extending its use to unaffiliated parties. According to
Plaintiffs, the test is used to determ ne whether prices are
i nfluenced by a rel ati onship between the parties, and therefore is
appropriate to use here. However, there is no authority supporting
the extension of the test to transactions between unaffiliated
conpani es. Moreover, it is logical that Commerce would apply a
di fferent standard and procedure in eval uating transacti ons between
affiliates, which are |ess transparent and |ess anenable to

verification than transacti ons between unaffiliated entities.

' Such pricing and sal es arrangenents |
]. See supra note 5; see also Verification Meno., EXx.
37 at 69.
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Plaintiffs have the burden of providing sufficient evidence
to justify exclusion of the sales as outside the ordinary course of
trade. In the absence of sufficient evidence to justify excl usion,
transactions are considered in the ordinary course of trade and are
included in the price conparison. Plaintiffs’ only evidence
supporting exclusion of the sales is the pricing treatnent?! for
mer chandi se destined for Corporation B. See Pl.’s Mem at 28-30.
Anal yzing the facts gathered during its investigation, Conmmerce
drew reasonabl e inferences fromthose facts to conclude that the
sales were not outside the ordinary course of trade as there were
legitimate commercial reasons why such a pattern mght exist.
Accordingly, Commerce’s decision to consider the sales in the
ordinary course of trade is supported by substantial evidence on

this record.

7 Nanmely, a [ ].
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Concl usi on

For the reasons discussed in this opinion, Cormerce’ s Final
Results are sustained and Plaintiffs notion for judgnent upon

t he agency record i s deni ed.

Donal d C. Pogue
Judge

Dat ed: November 30, 2001
New Yor k, New York



